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' TOMATOES AND TOMATO PRODUCTS -

24077, Canned tomatoes. - (F. D. C. No. 40249, 8. No. 65430 M)
QUANTITY ¢ 254 eases, 24 cans each, at Youngstown ‘Ohio.
.SHIPPED 3-29-57, from Bethlehem, Md., by A. W. Sisk & Son.
LABEL IN PART “HKdgebrook Tomatoes Contents 1 Lb. 12 0z.”
‘LiseiEp: 5-13-57, N ‘Dist. Ohio.

CHAI;;_GE: 403 (h) (1)—The quality of the art1c1e, when sh1pped fell below
the standard of quality for canned tomatoes since the drained weight of the
contents of the container of the article was less than 50 percent of the weight
of water required to fill the container, and the label of the article falled to
bear a statement that it fell below such standard..

DispositioN: T-8-B7. Consent——ola1med by James L. Christopher, Preston,
Md., and relabeled.

24078. Tomato paste (4 seizure actions). (F. D. C. Nos. 37371, 37502, 37511,
37598. 8. Nos. 66-468 I, 4-903 M, 4-911/4, M, 5-723 M.)

QuanTITY : 1,500 cases (Civil No. 54-C-1754), 1,464 cases (Civil No. 54-C- .
- 1820), 5,951 cases (Civil No. 55-C~70), and 1,463 cases (Civil No. 54—0—-1833)
at Chicago, Ill. Bach case contamedGNo 10 cans.

-SHIPPED ;- Between 10—8—54 and 11—2—54 from Olearﬁeld Utah, by Smith Can-
ning Co. :

Lisermp: Between 11-23-54 and 1-13-55, N. Dist. Ill. Amended libels filed
on 6-27-55 against the 1,463 case lot and 1,464 case lot.

‘CHARGE: . 402 (a) (8)—the 1,464 case lot contained msect fragments, and

~such lot and the 1,463 case lot contained decomposed tomato material; and
402 (a) (4)-—all lots had been prepared under insanitary.conditions.

- DisposiTioN: The Smith Canning Co. appeared as claimant in each of the
above mentioned libel actions. Pursuant to motion filed by the claimant and
granted by the court on 2-14-55, the Government filed a more definite state-
ment with respect to the charge of insanitary conditions alleged in the action
against the 1,500 case and 5,951 case lots. Answers were filed by the claim-

“ant in each action -denying that the article was adulterated as alleged, and

‘subsequently an order was entered consolidating the four libel actions for
trial. The trial commenced on July 26, 1955, before the court without a jury
and- was concluded on August 5, 1955. On August 12, 1955, the court made
its findings of fact and conclusion of law and entered judgment in each
action directing that the article be returned to the claimant, except for a
small portion of the lot of 1,464 cases. ‘which was ordered condemned. A
notice of appeal to the United States Court of Appeals for the 7th Circuit

was thereupon filed, and on 8-18-55, an order was entered by that court stay-

ing the execution of the Judgment of the lower court pending determination
“of the appeal On July 13, 1956, after cons1der1ng the arguments and briefs
of counsel, the followmg opmmn was handed down by . the court of appeals
_[236 F. 24 208]: : :

SWAIM, Otromt Judge- “Th1s is an appeal by the United States from the
Judgments in the combined prosecutmn of four libels (designated in the Dis- -
‘triet Court as 54-C-1754, 54-C-1820, 54-C-1833 and 55—0—70) condemning
o approx1mate1y 10,370 cases of tomato paste as ‘adulterated’ within the mean-
: :.mg of 21.U. 8. G‘ A Sectlon 334 (a) The paste was canned by the Smith
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Canning Company in Clearfield, Utah, and shipped to Chicago where it was
seized by the United States Marshal.. T : :
" “The libels in actions 54-C-1754 and 55-C—70 alleged that the paste seized
thereunder was ‘adulterated,’ in that it had been prepared under ‘insani-
- tary conditions’ as defined by 21 U. 8. C. A. Section 342 (a) (4). -The libels,
as amended, filed in cases 54-C-1820 and 54-C-1833 charged that the paste
involved in those cases was adulterated because it had been prepared under
insanitary conditions whereby it may have become contaminated with filth
(Section 342 (a) (4)) ; and because it consisted wholly or in part of a ‘filthy,
~putrid, or decomposed substance’ as defined by 21 U. 8. C. A. Section 342
"(a) (8): decomposed tomato material in number 54-C-1833, and decomposed
“tomato material and insect parts in number 54-C-1820. ,'
- “After an extensive hearing, the record of which comprises some 1700
.pages, the trial judge found the issues against the Government with regard
to all but a small amount of tomato paste seized in ¢ase number 54-C-1820.

With the exception of that small amount, the seized tomato paste was ordered

released to the claimant owner. ,

“The Federal Food, Drug and Cosmetic Act, as amended, 21 U. 8. C. A.
Section 801, et seq., provides that any article of food in interstate commerce
that is ‘adulterated or misbranded’ may be seized and condemned, 21
U. 8. C. A. Section 334 (a). The Act provides the following definition of
- ‘adulterated’: , - ‘ ’ .

A food shall be deemed to.be adulterated— _ _

(a) * * * (3) if it consists in whole or in part of any filthy, putrid, or
decomposed substance, or if it is otherwise unfit for food; or (4) if it
has been prepared, packed, or held under insanitary conditions whereby
it may become contaminated with filth, or whereby it may have been
rendered injurious to health * * * 21 U. 8. C. A, Section 342.

“Despite the plain language of the section it has been generally held that
the two ‘if’ clauses in subsection (8) above are disjunctive, and that the
words ‘otherwise unfit for food’ do not limit the first part of the subsection
which bans food in whole or in part filthy, ete., as adulterated. United
States v. 449 Cases, ete., 2 Cir., 212 F. 2d 567; Bruce’s Juices V. United
States, 5 Cir., 194 F. 2d 935; Salamonie Packing Co. v. United States, 8 Cir.,
165 P, 2d 205 ; United States v. 44 Cases, etc., 101 F. Supp. 658; United States
v. 935 Cases, etc., 65 F. Supp. 503. However, there have been dissenting

.. woices. See Judge Frank’s dissenting opinion in United States v. 449 Cases,

_ete., 2 Cir., supra, at page 575. - ) :

" “We find it impossible to agree with the accepted interpretation of Section
342 (a) (3), 21 U. 8. C. A, without ignoring completely the word ‘otherwise’
" therein. - The majority opinion in United States v. }49 Cases, etc., supra,
- geems to argue that this is just what should be done, because the Meat In-

spection Act of 1907 continually uses the phrase ‘unfit for human food’ some-

times with ‘otherwise’ and sometimes without it. It has also been suggested
that Congress wanted to protect ‘the aesthetic tastes and sensibilities of the
‘consuming public,’ and therefore intended that food. containing ‘any filthy,
putrid, or decomposed substance’ be deemed adulterated whether it was ‘un-
fit for food’ or not. United States v. 133 Cases of Tomato Paste, 22 F. Supp.
_ 515. Congress may also have wanted to set a standard of purity well above
- what was required for the health of the consuming publiec, knowing that not
‘every food product can be individually inspected. If the standard is set at

. the level of what is ‘fit for food’ or not injurious to health, the occasional sub-

. standard item that slips by both industry and Government scrutiny will be

" hazardous to the health of the consumer. A minimum standard of purity .

above what is actually the level of danger will, however, allow fewer products
to drop below ‘that level. A high standard will also have the same effect by
‘encouraging more careful industry inspection. Therefore, we prefer to follow
_ the general rule in interpreting Section 842 (a) (3), although admitting that
“iwe are unable to answer Judge Frank as te why Congress  put- the word
‘"49therwise’ in:the section:’ e SR oo

7.0 i«“The interpretation we have chosen has one serious disadvantage which
- ‘fnost ‘courts have recognized. It sets-a standard that if strietly enforced,
“‘would ban all processed foods from- interstate comimerce.- A. scientist with a
microscope could find filthy, putrid, and decomposed substances in. almost any
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~ canned food we eat. (The substances which it is claimed render the respond-
_ent ‘adulterated’ were visible only through a microscope.) - The conclusion
‘is inescapable that if we. are to follow the majority of the'decisions which
. have interpreted 21 U. 8. C. A, Section 342 (a) (3),  without imposing some
" limitation, the Puré Food and Drug Administration would be at liberty to seize
this or any other food it chose to seize. And there could be no -effective
judicial review except perhaps for fraud, collusion, or some such dishonest
procedure. Such a position is not indefensible. Congress has obviously found
it difficult, if not impossible, to express a definite statutory standard of purity
_ that will receive uniform interpretation. And this court is dcutely aware of the

~ fact that it is not the proper body to more narrowly define broad standardsin .

this area so that they can be applied in a particular case. Courts know neither
_ what is necessary for the health of the consuming public nor what -can reason-
_ ably be expected from the canning industry. Furthermore, this is-not a de-
termination that should be made individually for each case on the basis of
. expert testimony. The Food and Drug Administration should set definite
- standards in -each industry which, if reasonable, and in line with expressed

" Congressional intent, would have the force of law. -

" “Despite our limitations as a court and the fact that Section 342 (a) 3),
21 U. 8. C. A., does not give us any power to limit the inescapable force of the
~ words, ‘if it consists in whole or in part of any filthy, putrid, or decomposed
substance, we do not think that Congress intended to let the acts of the agency
~ under this subsection go completely without limitation. In Section 346, 21
"U. 8. C. A, Congress directed that the administrator provide tolerances for
. amounts of poisonous or deleterious substances that cannot be avoided and are
not injurious to health. It would not be reasonable to think that Congress
would direct the administrator to set tolerances for the allowance of safe -
_.amounts of poisons in food and then declare that the presence of small amounts
© of filth, ete., which would admittedly have no effect upon health ‘adulterates’
" food and justifies its seizure. We believe that if the fact that almost all food
*_containg some filthy, putrid, and decomposed substances had been called to the
attention of Congress, that body would have directed the administrator to-
- provide reasonable and acceptable tolerances for these substances just as it did
in the case of poisons. S o
 “The spirit of 21 U. 8. C. A. Sections 346 and 846a demands that we give
effect to what reasonable standards have been set by the Food and Drug
Administration in the area involved in this case, and determine them as best
~we can where they have not yet been established. The decomposed tomato
material which the respondent is accused of containing is commonly referred
to as rot. ‘A tomato contdining rot is simply a tomate parts of which have
- begun to decompose. Thig is not at all uncommon and such fruits are per-
fectly good if all of the decomposed portions can be cut out. Several dif-
ferent things cause tomatoes to decompose but by far the most common cause
is mold. Because of thig fact there has been developed a technigque known
as the Howard Mold Count which purports to estimate the amount of decom-
position or rotting that has gone on in the tomatoes from which paste or
juice has been made by measuring the amount of mold present in the finished
. product. The presence of mold proves that some rotting has taken place,
but the absence of mold does not prove that no rotting has occurred. Add to
this the fact that the Howard Mold Count system is susceptible to a fair
degree of error in determining the amount of mold in a substance, and we
have a rather inadequate method of measuring the amount of decomposition.
Nevertheless, it seems to be the only practical method known at the present
. time, and has received the approval of both the Government and the food
industry} The Food and Drug Administrator with industry cooperation has

. 1Witness Risenberg testified that he and Dr. John D. Wildman had developed what
he called -the ‘“rot fragment method.” (R. 764, et seq.) Although this method was
never fully explained it seems to be another means of measuring mold fragments by
. filtering them out of the sample and counting the number retained by the filter., As we
understand Mr, Eisenberg’s testimony, the rot fragment method, like the Howard Mold

Count method, measures only the decomposition that is caused by mold. Of course, '

. ‘decomposition by bacteria would not create fragments that could be filtered out of the
paste. - . ' ' : I
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arrived at a tolerance for tomato paste which is -expressed as 40 per cent
__under the Howard Mold Count method of measurement. The Administration .
. ‘has- anpnounced. that it will not seize tomato paste on the basis of mold count
alone unless that count is over 40 per cent. We, in our search for standards
- . in. this. area, accept this administrative tolerance as a proper measure of
- what approximated amount of decomposition is allowable in tomato paste. "A
properly obtained mold count of over 40 per cent will, therefore, be considered
_‘sufficient grounds for seizing tomato paste if the Food and Drug Administra-
‘tor chooses to do so. - A . : :
- “The record in this case does not disclose any established tolerances for
. what is termed “ilth’ in fomato paste: worm fragments, insects and insect
- fragments, fly eggs, ete. - 'We can only judge on the basis of the testimony
of experts as to what amounts are usual or unavoidable. v
.. “Section 342 (a) (4), 21 U. 8. C. A, has seldom been interpreted by a
- federal court. (We have found only four cases dealing with it directly:
-Berger v. United States, 8 Cir., 200 F. 2d 818; Triangle Candy Co. v. United
. Qtates, 9 Cir., 144 ¥, 24 195; United States v. Roma Macaroni Factory, 75 B\
Supp. 663; United States v. Lazere, 56 F. Supp. 730.) Section 842 (a) (4)
_ provides that food is adulterated if it is ‘packed, or held under insanitary
-conditions where it may have become contaminated with filth.’ Whether or
not a-given factory is insanitary-under.:thig:subsection is,. of vcourse, a ques-
* " tion . of fact, but the standard is so expressed; perhaps unavoidably, that the
- decision is likely to be highly subjective. Therefore, when we are dealing, as
here, with products that, admittedly, will not affect the public ‘health or
sensitivities, we have a natural tendency to equate the standard with the
. average condition of canneries throughout the country. If the Federal Food
. and Drug Administration desires to improve that average, it would be more
- likely to receive the support of the courts if it promulgated regulations. which
.- provided detailed standards as to cleaning procedures, screens, hygiene facili-
_-ties, etc., publishing them to food packers as the requisites for complying
with 21 U. S. C. A. Section 342 (a) (4), and then seizing food packed in
plants not meeting the specific standards set. -8o0 much for the law which we
‘must apply to the facts of this case. All of the Government’s arguments on
appeal, with one exception, are that the trial court’s findings of fact are clearly
-erroneous. . : L o
“The. District Court concluded that the Government had not proved by a
~ preponderance of the evidence that the respondent had been prepared under
~ insanitary conditions whereby it may have been contaminated by filth. The
Government introduced considerable evidence (both pictures and testimony
of Government inspectors) .to show that the area surrounding the canning
factory, and particularly a migratory labor camp maintained by the com-
pany, was in a dirty, ‘insanitary’ condition. The record contains pictures
of piles of trash, pools of water, and dirty, inoperative rest rooms in and
around the labor camp. Testimony for the claimant disclosed that wet areas
- of ground were covered with gravel as soon as possible after the first inspec-
tion, rest rooms were repaired as soon as they broke down, garbage in the
labor camp was collected twice a week before the first inspection .and every.
day thereafter, and that a local exterminator sprayed the entire area for
insects regularly as he himself deemed it necessary. The trial court found
that:

It appeared that the labor camp had been located on the said 1314 acres -

- for the past 14 years, and was for the housing of field workers only, and
did not serve as living quarters for any of the employees working in the
plant.  Finding of Fact number 17. :

In the same Finding the court said, ‘the labor camp was too far removed

_ from the cannery to have any possible effect upon the quality or purity of

~ the merchandise being processed therein.’ And the Government in its brief

 contends that ‘the sole question on this phase of the case is whether the un-

deniably filthy conditions may be dismissed as “inconsequential” because

- they _v;vere* “gutside the processing room” or ‘“remote from the holding
vats” * * %) . S o . :

“The effect to be given the distance of seemingly filthy conditions from the

place where the food is ‘prepared, packed or held’ is itself a question of fact

to be.determined in the light of the total picture. ,



24051-24100] © - NOTICES OF -JUDGMENT. 31
“Pestimony varied slightly on how far distant the labor camp was from
the canning plant, but the trial court found it was between 150 and 200 feet
at the closest point. The Government’s principal -argument in its  claim
that dirty conditions in the labor camp were causing the tomato paste to
be contaminated with filth, was that the camp attracted large numbers “of
flies which carried bacteria, etc., to the factory. Yet Mr. Alvord, Utah State
Food Inspector, testified that when he was in the Smith Canning Company
plant on September 16, 1954, the fly problem was ‘nil.’” He ‘said that this
cannery was better than most in this regard (pages 1430-1 of the record).
The Government had the burden of convincing the trial court that the labor
camp was close enough to the canning factory to effect the alleged ‘conditions’
under which the respondent tomato paste was ‘prepared, packed, or held.’
The court found that the Government had not sustained that burden, and
the evidence is not so one-sided that we can say that the decision was. clearly
erroneous. : B :

“The Government also attempted to prove that insanitory (sic) conditions
existed inside the plant itself. HEvidence on the condition of the plant was
based upon inspections made by federal inspectors on September 16 and 17,
September 21, and October 15. They testified that during their inspection in
September they noticed unscreened openings into the sorting room with many
flies present, and dried tomato material on machinery. This testimony was
opposed by testimony of State Inspector Alvord that the fly problem at this

- plant was nil, and testimony by Richard Smith (R. 1777) and Melvin Wood
that the machinery was thoroughly cleaned every day with water, detergents,
live steam and brushes where necessary (R. 1571-3). We might not have
found the facts as the trial judge did, but with testimony to support his find-

- ing we cannot say that it is clearly .erroneous. The pictures, which the

. Government claims make it possible for us to decide certain facts as well as
the trial judge, do not show whether the deposits on the machinery are due
to weeks of accumulation or just a few hours run. - .

“The testimony of the Government inspectors about the activities of the
women on the sorting line is best answered by our discussion (infra) of the
microscopic analyses that were done on the finished product. Sections 342
(a) (8) and (4) are closely related, but evidence as to the sorting and trim-
ming of the tomatoes going into the paste, seems more material to purity of
product (subsection (8)) than to cleanliness of the plant (subsection (4)).

“When the inspectors visited the plant on October 15, they found animal
excreta on the second floor and a bird’s nest in the rafters of a corner of the
vat room. However, the court found (and it is not challenged) that:

No merchandise involved in this seizure action was packed after October
9. The plant had completed its regular commercial operations on Octo-
ber 12, and was closed down on October 13 and 14. On October 15 it
reopened, at the request of some of claimant’s growers and local farmers,
to run through for them some odd lots of tomatoes, and for local con-
sumption. Finding of Fact number 12, R. 2103. :

It is clear that none of the paste involved in the seizure was packed on
October 15, or thereafter. Therefore, there is no evidence that the things seen
by the inspectors only on October 15, were in the plant when the respondent
paste was ‘prepared, packed, or held. _ N :
“We cannot say that the trial court was clearly wrong in finding that the
Government did not prove by a preponderance of the evidence that the re- -
spondent paste was ‘adulterated’ within the meaning given in 21 U. 8. C. A.
Section 342 (a) (4). : ' :
“In the cases designated in the District Court as 54-C-18383 and 54-C-1820
the Government alleged that the paste seized therein was also adulterated

under the definition in 21 U. §. C. A. Section 842 (a) (3), in that it consisted -

in part of a ‘filthy, putrid, or decomposed substance * * *’ 'We have already
discussed the manner in which we are going to apply this section. The four
codes (a code consists of all the cans filled in a certain period of time) which
the District Court ordered seized all had average counts over 40 per cent of
positive fields, and the judge was therefore correct in finding that they con-
tained ‘mold in excess of what is permitted to be shipped in interstate com-
" merce.’ Yet, as the Government points out, there are other codes that also
have an average mold count above 40 per cent. This court holds that as a
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' ;a;;;matter of law all tomato paste having a mold count (or.an average mold
;" count where several valid counts are taken) of over 40 per cent of pos1t1ve'

_-fields found; is adulterated under 21 U. S. C. A. Section 342 (a) (38).

. record shows that all the codes involved in this proceedmg which were canned

--.in October. 1955 and bear the code letter ‘J’, have an average mold count above
40 per cent. The Government should be allowed to seize these codes. All of

. the codes canned in- September, bearing the code letter ‘I’ have an average

-~ mold count of less than 40 per cent, and therefore cannot be seized on that
ground.

““The claimant complains that the Howard Mold Count system has a large

o “margin of error and that subsequent counts might be well below the tolerance.

* 'We acknowledge that this is true, but 'pomt out that by the same reasoning
- they might be above the counts introduced in evidence. Of course, allowances
- can always be made, but in this case, since there is nothing to indicate that

" the tests were more likely to be in error in one direction than the other, it

- seems best to adhere to the accepted standard of 40 per cent. The Govern-
--ment and the canning industry must have taken into consideration the margin

of error inherent in the Howard Mold Count system when they set 40 per cent .

= as the tolerance. - Any deviation from that figure on our part would be purely
"arbitrary without any evidence that error was more likely in one direction
than the other.

~“The old maxim that the law cares not for small things which the Govern- .

" ment thinks was the principle the trial court used in releasing some of the codes
‘with average mold counts over 40 per cent -(Government brief, p. 54) is not
- here applicable. The tolerance is admittedly a somewhat arb1trary standard,
but one that has been agreed upon by all the parties involved. -The line must
be drawn somewhere, and it has been validly drawn at 40 per cent. Forty-one
- per cent is not just a slight amount of mold, it is a slight amount over a stand-
_ard that already has allowed for a large margin of error. A definite line must
be drawn, and we will apply the one that has been approved by the industry
‘and the Government. -

“Various microscopic examinations were also done for insect and worn
fragments. Since the ‘T’ codes will be seized because of their mold counts,
we need further consider only the ‘I’ codes. And of the ‘I’ codes only those
seized in case 54-C-1820, because that is the only case in which the libel alleged
‘that the paste contained insect fragments.® Although there do not seem to be
any acceptable norms for insect and worm fragments, we can get a good idea
of how the ‘I’ codes here compare with other tomato paste from the testimony
of BEmil Cassidy, a research chemist with the American Can Company. Mr.
Cassidy testified that one corn ear worm in a tomato might be responsible for
" 150-200 worm fragments in the finished paste, and an equal number of seta
(the small hairs by which the worms propel themselves) The witness was
then shown Government exhibit number 102 which is the report of a micro-
" scopic examination of 20 codes all bearing the code letter ‘T’. He was asked
whether he thought the report on each code in turn indicated that it was a
good or a bad pack. The first code had a worm fragment count of 4, and the
W1tness said he considered 1t a good pack. When asked why, he testrﬁed

A. Well you have got very. little mold count there; your worm frag-
ments are very low. 1 don’t know what the tolerance is, but there isn’t
any tolerance that I know of.

This is low compared to @ lot of them I have seen. (Record, p. 1658.)

" (Our emphasis.)

The highest worm fragment count shown on exh1b1t 102 is 6. Insect frag-
ments were in the same general range, and the other examinations made do
not show worm and insect fragments in ‘I’ codes appreciably different from
those in exhibit 102. The record fully supports the trial court’s finding that
.- these counts ‘were S0 10W that they are regarded by th1s Court as 1ns1gn1ﬁcant
~—-and of no consequence )

2 We have not been able to determine from the record exactly which codes were seized
in a particular case so we are forced to speak of all the “I” codes as if they were seized -

.in case 54-C-1820, and therefore accused of containing insect fragments. Since there
" are §o many reports of worm fragment counts, we will include them under the allega-
- tlons of “insect fragments.” . .
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_ “The same.is true of other forelgn bodies found (ﬂy eggs, etc ) The rodent
’ vhalrs found in two of the codes.in exhibit 102 seemed to be rare, and none

of the witnesses knew how.to evaluate their presence. But a very small num-
‘ber were found and in only a few of the codes. There is nothing in’ the record -

to indicate that the trial court was Wrong in finding’ their presence mconse-

guential. .

" “For the reasons d1scussed above, we hold that the codes canned in Septem-
ber and . identified by the code letter ‘I’ are not adulterated, and as to them
the judgments below are affirmed. As we said above, we hold that all ‘J’

. codes are adulterated, so the portion of the judgment holding that four -‘J’
.codes are adulterated is affirmed, and those portions of the judgments hold-
1ng that the rest of the ‘J’ codes are not adulterated are reversed The cause

is remanded for proceedings in conformity with this opmmn

- “AFFIRMED IN PART, REVERSED IN PART AND REMANDED "

In accordance with the above opinion, the lots of 1,500 cases and 5,951 cases
were returned to the claimant; and as to the lots of 1,463 cases and 1,464 cases, -
decrees of condemnation were éntered on September 18, 1956. TUnder these
decrees, it was ordered that the lots of 1,463 cases and 1,464 cases be released
to the claimant, under bond, for segregation of the “I” and “J”’ codes, and that
after such segregation, the cans coded “I” be disposed of by the claimant as it
should see fit, and that the cans coded “J” be labeled with the legend “For
Animal Food Only.” As a result of the segregation operations, 2,200 cases,
each containing 6 No. 10 cans of the “J” code, were labeled with the above
legend.
© On 1-9-57, upon the motion of the claimant, and after consideration of the
arguments of counsel, the district court entered judgment directing that the
Food and Drug Administration pay certain costs incurred prior to seizure with
respect to the lots of 1,500 cases and 5,951 cases. An appeal from such judg-

ment was taken to the Court of Appeals for the 7Tth Circuit, and on 11—14—57,
the followmg opinion was handed down: »

DUFFY O”hwf Judge: “The United States filed two libels of information .
agamst several carloads of tomato paste charging them to be adulterated with-
in the meaning of the Federal Food, Drug, and Cosmetic Act (21 U. 8. C. A.
"§334 (a)). Pursuant to monitions issued by the District Court, the United
States Marshal seized the tomato paste on December 8, 1954 and on January
18, 1955. On those dates the tomato paste was stored in Crooks '.I.‘ermmal
Warehouse in Chicago.

“The paste was canned in Utah by the Smith Canning Company and was
shipped to Chicago, Illinois. By order of the District Court, Smith Canning

~ Company was permltted to segregate and take samples of the tomato paste
~which had been seized in order to test same and for purposes of analysis.
. Thereafter, Smith Canning Company intervened as owner-claimant and filed
answers.

“After a non-jury trial, the District Court held the United States had failed
to prove the alleged adulteratlon Upon appeal to this Court, the judgment
was affirmed in part-and reversed in part. 236 F. 2d 208. We held the tomato
paste designated ‘J’ code was adultered, while that designated under ‘I’ code
was not.

“Upon remand, Smith Canning Company made a motion to tax and fix the

. charges for storage The United States acknowledged its liability for storage
,charges for the period commencing with the date of seizure, and ending with

~ ‘the date of release, and has paid such charges. Claimant, however, insisted it

- should be awarded $2,268.09 additional to cover the period prior to the seizure
-of the tomato paste by the Food and Drug Administration. -The pre-seizure
charges arose from unloading the railroad cars and movmg the cartons of

" tomato paste to a place of storage in the terminal warehouse. 'This was done

_‘on orders of the Campbell Soup Company to whom the shipments had béen
directed, and who-had refused to accept delivery after learning the Food and
Drug Adm1n1strat1on desired to obtain samples for laboratory analysis.’
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" “wThe Distriet Court ordered the payment of the pre-seizure storage charges
- on the theory that the Food and Drug Administration ‘intercepted’ the earloads

" 'of tomato paste in transit because some unnamed official or employee of the

“Food and Drug Administration ordered the warehouse people not to release the
- goods because they had been recommended for seizure. ‘The Court thought
- such action in effect ‘layed an embargo’ on the goods and prevented their use.
" The District Court found that the storage handling and other charges made by
 the warehouse ‘prior to the service of the monitions’ would not have occurred
~except for the ‘interdiction’ of the paste by the Food and Drug Administration.
The Court ordered that the Food and Drug Administration pay the charges out

of its appropriation for the enforcement of the Federal Food, Drug, and Cos-

metic Act., _ : .

“The United "States argues that the District Court, in effect, taxed costs
against the Government and claims the Court had no right to do so. . Reliance
is had on Title 28 U. 8. C. § 2412 which provides: ‘(a) The United States shall
be liable for fees and costs only when such liability is expressly provided for
by Act of Congress.” It is without question that the Food, Drug, and Cosmetic
Act does not provide for allowance for costs to a claimant successful in oppos-
~ ing libels brought by the United States. See United States v. French Sardine

Co., Inc., 9 Cir., 80 F. 2d 325; United States v. Poling Russell, Inc., 2 Cir., 212
" F. 2d 184. Nor is there any other statute authorizing the taxation of costs
- against the Government in a case such as we have before us on these appeals.

““Claimant argues that the Distriet Court did not assess costs against the '

United States, but, instead, ordered the United States to pay the .claimant
“probable legal damages which claimant suffered because of the commission
- of a wrongful gct by an employee of the Government while acting within
. the scope of his office and employment.’ Claimant insists that the District
Court had jurisdiction under the Federal Tort Claims Act, Title 28 UT. 8. C.
. §1346 (b)) to assess damages because such damages grew out of the negli-
gence or wrongful act or omission of an employee of the Government while
acting within the scope of his office or employment under circumstances where
the United States, if a private person, would be liable to the claimant.
“There was no claim or cause of action before the Distriet Court which
was based on the Federal Tort Claims Act. From the record it is doubtful
that the Tort Claims Act was even mentioned in the District Court. Assum-
ing, however, the theory now advanced is properly before us for consideration,
" we hold that the Federal Tort Claims Act is no basis for the District Court’s
~award of damages in the cases before us. . : o
“The Federal Tort Claims Act provides for a civil action against the United
. States for money damages. As a basis for such an action, there must be a
' complaint or other pleading showing the claimant is making a claim against
the United States within the confines and limits of that Act. In the cases
at bar, there was no such pleading, nor was any such issue tried-in the. Dis-
trict Court. .Furthermore, the statute outlining tort claims procedure provides
- that the Tort Claims Aect shall not apply to any claim arising from the ‘deten-
_ tion of any goods or merchandise by any officer of customs or excise or any
other law-enforcement officer.” 28 U. 8. C. § 2680 (c). : :
“We think there is still another obstacle to the entry of damages against
- the United States in actions under the Federal Food, Drug, and Cosmetic-Act.
 Title 28, U, 8. C. § 2465 provides: ‘Upon the entry of judgment for the claim-
ant in any proceeding to condemn or forfeit property seized under any Act of
Congress, such property shall be returned forthwith to the claimant or his
agent; but if it appears that there was reasonable cause for the seizure, the
court shall cause a proper certificate thereof to be entered and the claimant
shall not, in such-case, be entitled to costs, nor shall the person who made the
- geizure, nor the prosecutor, be liable to suit or judgment on account of such
. suit or prosecution.’ It is true the District Court did not enter a certificate
as provided in the statute—undoubtedly no such request was made. But
there can be no doubt that there was reasonable ground for the seizures. in
. the cases which are now before us. . , _
- .*We hold the District Court was entirely without authority to assess dam-
' ages against the United States. The judgment holding that the Federal Food
_and Drug Administration, an agency of the United States of America, pay
damages in the sum of $2,268.09 is reversed.” ' ,
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